
ORDINANCE NO . 2006- 02 - 016 

AN ORDINANCE AUTHORIZING THE MAYOR TO EXECUTE AN AGREEMENT WITH 
THE URBANA PARK DISTRICT AND FIVE POINTS REALTY, LLC 

(Northeast Corner Broadway Avenue and University Avenue) 

WHEREAS , on February 7 , 2005 , in Ordinance No . 2005 - 01 - 014 , the City 

approved a Redevelopment Agreement between the City of Urbana and Five Points 

Realty, LLC , which addressed the redeve l opment of the northwest corner of the 

Five Points intersection ; and 

WHEREAS , the said Redevelopment Agreement anticipated a " land swap " 

between the Park District and the developer of the northwest corner of Five 

Points ; and 

WHEREAS , the attached agreement between the City of Urbana, the Urbana 

Park District , and Five Points Realty , LLC addresses the details of how such 

land swap is to be accomplished among other matters ; and 

WHEREAS , the Urbana Park District approved the attached agreement on 

January 11 , 2006 ; 

NOW , THEREFORE , BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 

URBANA , ILLINOIS , as follows : 

Section 1 . That an Agreement by and between the City of Urbana , the 

Urbana Park District , and Five Points Realty , LLC , in the form of the copy of 

said Agreement attached hereto and hereby incorporated by reference, be and 

the same is hereby authorized and approved . 

Section 2 . That the Mayor of the City of Urbana , Illinois , be and the 

same is hereby authorized to execute and deliver and the City Clerk of the 

City of Urbana, Illinois , be and the same is authorized to attest to said 

execution of said Agreement as so authorized and approved for and on behalf 

of the City of Urbana , Illinois . 



PASSED by the City Council this 20th day of February 

2006 . 

AYES: Bowersox , Lewis , Roberts, Smyth , Stevenson 

NAYS : 

ABSTAINS : 

APPROVED by the Mayor this 24th 

2006. 



AGREEMENT BETWEEN THE CI1Y OF URBANA, TilE 

URBANA PARK DISTRICT AND FivE POINTS REALTY, LLC 

THIS AGREEMENT, including Attachments and Exhibits and hereinafter referred to as 

the "Agreement" by and between the City ofUrbana, Illinois, the Urbana Park District 

and Five Points Realty, LLC shall be effective as of the date that the last of the Chief 

Executive Officers of the respective parties sign this Agreement as evidenced by the date 

appearing below their signature provided. 

RECITALS 

WHEREAS, in accordance with and pursuant to both the Intergovernmental 

Agreement Article of the Illinois Constitution of 1970 and the Illinois Compiled Statues, 

the governmental parties are authorized to enter into intergovernmental agreements; 

WHEREAS, Five Points Realty, LLC has developed a Master Site Plan to re­

develop the land at the Northeast comer of Broadway and University Avenue; and that 

development is in need of property currently owned by the Urbana Park District; and 

WHEREAS, the City has determined that the attached Master Site Plan is in the 

best interest of citizens of the City of Urbana and has entered into a development 

agreement with Five Points Realty, LLC; and 

WHEREAS, the District has approved a land exchange to allow the 

redevelopment of the area, subject to certain terms and conditions; and 

NOW, THEREFORE, the parties hereby agree as follows: 



ARTICLE I 

DEFINITIONS 

Section 1.1 Definitions. For purposes of this Agreement, unless the context 

clearly requires otherwise, words and terms used in this Agreement will have the 

meaning provided from place to place herein, including as follows: 

"City" means the City Council of the City ofUrbana, Illinois or its agents, 

employees and representatives. 

"Corporate Authorities" means the City Council of the City of Urbana, Illinois. 

"Development Area" means the real estate at the Northeast comer of the 

intersections ofBroadway and University Avenue, as illustrated in Exhibit "A", attached 

hereto; and 

"District" means the Urbana Park District. 

"Five Points" means Five Points Realty, LLC. 

"Parties" mean, collectively, the City of Urbana, the Urbana Park District and 

Five Points Realty, LLC. 

Section 1.2 Construction. This Agreement, except where the context by clear 

implication will otherwise require, will be construed and applied as follows: 

(a) headings of sections herein are solely for convenience of reference and do not 

constitute a part hereof and will not affect the meaning, construction or effect hereof. 
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(b) all exhibits attached to this Agreement will be and are operative provisions of 

this Agreement and will be and are incorporated by reference in the context of use where 

mentioned and referenced in this Agreement. 

ARTICLE II 

REPRESENTATIONS AND WARRANTIES 

Section 2.1 Representations and Warranties of the City. The City hereby 

makes certain representations. The City has full power and authority to execute and 

deliver this Agreement and to perform all of its agreements, obligations and undertakings 

hereunder. 

Section 2.2 Representations and Warranties of the Urbana Park District. The 

District makes the following representations. The District has full power and authority to 

execute and deliver this Agreement and to perform all of its agreements, obligations and 

undertakings. 

Section 2.3 Disclaimer of Warranties. The City and the District acknowledge 

that neither has made any warranties to the other, except as set forth in this Agreement. 

ARTICLE III 

COVENANTS AND AGREEMENTS 

Section 3.1 Related Agreement. The City agrees that the redevelopment shall be 

subject to the terms and conditions of a related Development Agreement between the 

City and Five Points attached hereto as Exhibit C and incorporated herein by reference. 

If for any reason the Development Agreement between the City and Five Points is 

revoked prior to the Closing then this Agreement shall automatically become null and 

void and the parties shall have no further obligations or liabilities under this Agreement. 
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Section 3.2 Conveyance of Property. At the Closing the District agrees to 

convey to the City of Urbana which shall convey to Five Points, that Park District 

property illustrated generally on Exhibit B as Parcel A. The City will convey to Park 

District that property which Five Points conveys to the City as illustrated generally on 

Exhibit B as Parcel B. All deeds will be sufficient in form to convey the real estate fee 

simple absolute title free and clear of any and all liens and other encumbrances except for 

the real estate taxes for the current and subsequent years, covenants, conditions, 

restrictions and easements of records and all applicable zoning laws and ordinances. 

Section 3.3 Park Property Issues. Five Points agrees that: 

A. At its sole expense, Five Points shall remove the hard surface on Parcel B 

and grade Parcel B. Said work shall be subject to the District engineer's approval, which 

shall not be unreasonably withheld, conditioned or delayed. 

B. At its sole expense, Five Points shall provide plans for and construct 

adequate drainage on Parcel A and Parcel B. Said plans shall be subject to the District's 

engineer's approval which shall not be unreasonably withheld, conditioned or delayed. 

C. At its sole expense, Five Points agrees to seed, cover and water on Parcel 

B so that an adequate grass cover is established. 

D. At its sole expense, Five Points agrees to construct a six (6) foot board on 

board fencing on Park District property from the Southeast comer of Parcel B along the 

South boundary of the Park District's property to Broadway A venue. 

E. At its sole expense, Five Points agrees to remove or relocate overhead 

utility lines crossing over Parcel A and Parcel B. 

F. Five Points agrees Five Points' performances as specified in this Section 

will be completed within sixty (60) days from Closing. 
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G. The District and Five Points acknowledge and agree if the District 

prescribes a specific use for Parcel B before the specified timeframe within this 

Agreement, the District and Five Points shall cooperate with each other regarding any 

and all modifications which may be necessary to Five Points' performance as specified in 

this Section. 

Section 3.4 Payments. In recognition of the District's cooperation with the 

redevelopment of the area, the City ofUrbana agrees to pay an amount not to exceed 

$6,666.00 for Tax Increment Financing eligible expenses incurred by the District in any 

TIF areas, in addition to the Tax Increment Financing Funds that the Park District will 

receive for other projects. 

Section 3.5 Future Easements. In the event an adjacent owner or utility company 

needs an easement on Parcel B, the Park District agrees to grant such easements as are 

necessary on reasonable terms. 

ARTICLE IV 

CLOSING 

Section 4.1. At the closing, the District shall convey to the City which shall 

convey to Five Points title to Parcel A, together with all improvements and appurtenances 

thereon, in exchange for a deed to the District for Parcel B, and Twenty thousand, six 

hundred sixty-six dollars ($20,666.00) from Five Points. The full and total consideration 

of the exchange transaction between the parties hereto is the exchange of the above 

parcels of real estate and other consideration upon the terms set forth in this Agreement. 

Section 4.2 Closing. Closing of the Exchange Transaction shall be held on or 

before November 1, 2006 ("Closing"). 
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Section 4.3. At the Closing, the District shall deliver possession of Parcel A to 

Five Points and Five Point shall deliver possession of Parcel B to the District. 

Section 4.4 Taxes and Assessments. All real estate taxes and assessments 

attributable to the Parcels shall be pro-rated as closing based upon the most recently 

ascertainable tax information available at the time of Closing. Transfer taxes, if any, 

shall be the obligation of the conveying party. All general and special assessments, if 

any, which are a lien upon the real estate as from the date of this Agreement, shall be the 

conveying party's expense. All such taxes and assessments which are an obligation of 

one party of this Agreement shall be paid to the other party hereto at Closing, and such 

payment shall release the conveying party from any further liability as to the other party 

in connections therewith. 

Section 4.5 Evidence of Title. Within a reasonable period after the date hereof, 

Five Points shall procure title insurance commitment from Chicago Title Insurance 

Company for Parcel Bat Five Point' s expense committing the title company to issue 

policy in the usual form insuring title to the real estate to be exchanged hereby in the 

amount as agreed upon between Five Points and the District. Within a reasonable period 

after the date hereof, the District shall procure title insurance commitment from Chicago 

Title Insurance Company for Parcel A at the District's expense committing the title 

company to issue policy in the usual form insurance title to the real estate to be 

exchanged hereby in the amount as agreed upon between the District and Five Points. 

Permissible exceptions to titles shall include only the lien of general real estate taxes; 

zoning laws and building ordinances; and covenants and restrictions of record which are 

not violated by the existing improvements or the present use of the property and which do 

not restrict reasonable use of the property. If title commitments disclose an 

impermissible exception, the acquiring party shall give notice of such exception to the 

conveying party within a reasonable time. The conveying party shall have a reasonable 

time to have the exception removed. If the conveying party is unable to cure such 

exception, then the party acquiring the real estate shall have the option to terminate this 

Agreement. Acquiring party as used herein shall mean the District with reference to 
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Parcel A and Five Points with reference to Parcel B. Within a reasonable period oftime 

following the Closing, Chicago Title Insurance Company shall issue title insurance 

policies in conformity with the terms hereof with Five Points shown as the owner in fee 

simple absolute of Parcel A and with the District shown as the owner in fee simple 

absolute of Parcel B. 

Section 4.6 Physical Condition of Properties. Parcels A and B are being 

acquired in "as is" condition, subject to any subsequent casualty loss as referenced in 

Section 4.8 hereto and subject to performances to be completed by Five Points as 

referenced in Section 3.3. 

Section 4.7 Transaction Costs. Five Points shall pay the cost of the title 

insurance policy ordered on Parcel B, recording fees for the deeds on Parcel A, transfer 

taxes applicable to the deeds for Parcel B, survey fee, if any, for Parcel A and Five 

Points' attorneys' and other professional fees related to this exchange transaction. The 

District shall pay the cost of the title insurance policy ordered on Parcel A, recording fee 

for the deeds on Parcel B, transfer taxes applicable to the deeds for Parcel A, survey fee, 

if any for Parcel B and the Districts' attorneys' and other professional fees related to this 

exchange transaction. 

Section 4.8 Risk of Loss. Risk of loss of, damage to and liability from the real 

estate and improvements thereon shall remain with the conveying party until Closing. 

ARTICLE V 

DEFAULTS AND REMEDIES 

Section 5.1 Defaults -Rights to Cure. Failure or delay by either party to timely 

perform any term or provision of this Agreement will constitute a default under this 

Agreement. The party who so fails or delays must, upon receipt of written notice of the 

existence of such default, immediately commence to cure, correct or remedy such default 

and thereafter proceed with diligence to cure such default. The party claiming such 

7 



default will give written notice of the alleged default to the party alleged to be in default 

specifying the default complained of. Except as required to protect against immediate, 

irreparable harm, the party asserting a default may not institute proceedings against the 

other party until thirty (30) days after having given such notice. If the defaulting party 

commences to cure said default, such thirty (30) day period will be extended for such 

time as is reasonably necessary for the curing of such default, so long as there is diligent 

proceeding to cure such default. If such default is cured within such extended period, the 

default will be deemed not to constitute a breach of this Agreement. Except as otherwise 

expressly provided in this Agreement, any failure or delay by either party in asserting any 

of its rights or remedies as to any default or alleged default or breach will not operate as a 

waiver of any such default or breach of any rights or remedies it may have as a result of 

such default or breach. 

Section 5.2 Remedies. The sole remedy of either party in the event of a default 

by the other party under any of the terms and provisions of this Agreement will be to 

institute legal action against the other party for specific performance or other appropriate 

relief. Default by any party to this Agreement shall entitle the non-defaulting party to 

damages, reasonable costs, attorneys' fees and expenses incurred in connection with 

enforcement of this Agreement. 

ARTICLE VI 

MISCELLANEOUS PROVISIONS 

Section 6.1 Entire Contract Parcel and Amendments. This Agreement 

(together with the Exhibits attached hereto) is the entire contract between the parties 

relating to the subject matter hereof, supersedes all prior and contemporaneous 

negotiations, understandings and agreements, written or oral, between the parties, and 

may not be modified or amended except by a written instrument executed by both of the 

parties. 
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Section 6.2 Third Parties. Nothing in this Agreement, whether expressed or 

implied, is intended to confer any rights or remedies under or by reason of this 

Agreement on any other persons other than the parties and their respective successors and 

assigns, nor is anything in this Agreement intended to relieve or discharge the obligation 

or liability of any third persons to the parties, nor will any provision give any third parties 

any rights of subrogation or action over or against the parties. This Agreement is not 

intended to, and does not create any third party beneficiary rights whatsoever. 

Section 6.3 Counterparts. Any number of counterparts of this Agreement may 

be executed and delivered and each will be considered an original and together they will 

constitute one agreement. 

Section 6.4 Special and Limited Obligation. This Agreement will constitute 

special and limited obligation of the parties according to the terms hereof. This 

Agreement will-never constitute a general obligation of the City or the District to which 

its credit, resources or general taxing powers are pledged. 

Section 6.5 Waiver. Any Party to this Agreement may elect to waive any right or 

remedy it may enjoy hereunder, provided that no such waiver will be deemed to exist 

unless such waivers are in writing. No such waiver will obligate the waiver of any other 

right or remedy hereunder, or will be deemed to constitute a waiver of other rights and 

remedies provided pursuant to this Agreement. 

Section 6.6 Cooperation and Further Assurances. The parties each covenants 

and agrees that each will do, execute, acknowledge and deliver or cause to be done, 

executed and delivered, such agreements, instruments and documents supplemental 

hereto and such further acts, instruments, pledges and transfers as may be reasonably 

required for the better assuring, mortgaging, conveying, transferring, pledging assigning 

and confirming unto the City or the District or other appropriate persons all singular the 

rights, property and revenues covenanted, agreed, conveyed, assigned, transferred and 

pledged under or in respect of this Agreement. 
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Section 6.7 Notices. All notices, demands, requests, consents, approvals or other 

communications or instruments required or otherwise given under this Agreement will be 

in writing and will be executed by the party or an officer, agent or attorney of the party, 

and will be deemed to have been effective as of the date of actual delivery, if delivered 

personally or by telecommunication actually received , or as of the third (3rd) day from 

and including the date of posting, if mailed by registered or certified mail, return receipt 

requested, with postage prepaid, addressed as follows (unless another address is provided 

in writing): 

To: 

The Urbana Park District: 

Executive Director 

303 E. University A venue 

Urbana, lllinois, 61801 

TEL: (217)367-1536 FAX: (217)367-1391 

With a copy to: 

Betsy Pendleton Wong 

The Executive Center - 115 N. Neil, Suite 101 

Champaign, Illinois 61820 

TEL: (217)239-1818 FAX: (217)239-2323 

City of Urbana, Illinois 

Chief Administrative Officer 

400 South Vine Street 

Urbana, Illinois 61801 

TEL: (217)384-2454 FAX: (217)384-2426 

· With a copy to: 

Legal Division 

400 South Vine Street 

Urbana, Illinois 61801 
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TEL: (217)384-2464 FAX: (217)384-2460 

To: 

Five Points Realty, LLC. 

Joseph A. Petry 

102 East Main Street 

Urbana, Illinois 61801 

With a copy to: 

Patrick F. Fitzgerald 

Meyer Capel Law Offices 

306 W. Church Street 

Champaign, Illinois 61820 

TEL: (217) 352-1800 

Section 6.8 Illinois Law. This Agreement will be construed and interpreted under 

the laws of the State of illinois. 

Section 6.9 No Personal Lia.bility of Officials of City. No covenant or 

agreement contained in this Agreemer1t will be deemed to be the covenant or agreement 

of any official, officer, agent, employee or attorney of the City or the District, in his or 

her individual capacity, and neither the members of the Corporate Authorities nor any 

official of the City or the District will be liable personally under this Agreement or be 

subject to any personal liability or accountability by reason of the execution, delivery and 

performance of this Agreement. 

Section 6.10 Repealer. To the extent that any ordinance, resolution, rule, order or 

provision of the City's Code of Ordinances or any party thereof is in conflict with the 

provisions of this Agreement, the provisions of this Agreement will be controlling. 
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Section 6.11 Term. This Agreement will remain in full force and effect until said 

Agreement is mutually amended or terminated. 

Section 6.12 Survival. The agreements, covenants, conditions, representations 

and remedies set forth in this Agreement shall survive the Closing and shall not be 

merged upon delivery of the deeds and easements of the parties. 

IN WITNESS WHEREOF, the parties have caused this Agreement to be 

executed by their duly authorized officers as of the date set form above. 

CITY OF URBANA 

By: 

FIVE POINTS REALTY, LLC, 
an Illinois limited liability 

BY: 
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Parcel A 

Parcel B 

Exhibit B 

A tract of land being a part of the Southeast Quarter of Section 8, Township 19 
North, Range 9 East of the 3rd Principal Meridian, being more particularly 
described as follows: 

The South 55.00 feet of lot 2 of Shelby's Replat of Part ofLots 1, 2, 3, 4, 
5, and 6 of the Belle Barr Survey, situated in the City, of Urbana, as per 
plat recorded in Plat Book "AA" at Page 218, as Document 88 R 13872 in 
the Champaign County Recorder's Office, said tract encompassing 0.557 
acres in Champaign County, Illinois. 

A tract of land being a part of the Southeast Quarter of Section 8, Township 19 
North, Range 9 East of the 3rd Principal Meridian, being more particularly 
·described as follows: 

Beginning at the Southeast corner of Lot 2 of Shelby's Replat of Part of 
lots 1, 2, 3, 4, 5, and 6 of the Belle Barr Survey, situated in the City of 
Urbana, as per plat recorded in Plat Book "AA" at Page 218, as Document 
88 R 13872 at the Champaign County Recorder's Office, proceed on a 
local bearing of North oo• 49' 06" West, 55.00 feet along the East line of 
said Lot 2 to the True Point of Beginning; thence North 89. 15' 36" East, 
136.30 feet, being parallel to an easterly extension of the South line of 
said Lot 2; thence North oo· 49' 06" West, 159.59 feet parallel to the East 
line of said Lot 2 to the Southwest comer of Lot 29 of Crystal Lake Park 
Addition, per plat recorded in Book "H" at Page 76 at the Champaign 
County Recorder's Office; thence South 89• 27' 02" West, 130.30 feet to 
the Northeast corner of Lot 2 of Shelby's Replat of Part of Lots 1, 2, 3, 4, 
5, and 6 of said Bell Barr Survey; thence South oo• 49' 06" East, 160.04 
feet along the East line of said Lot 2 to the True Point of Beginning, 
encompassing 0.500 acres in Champaign County, Illinois. 
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Exhibit C 

REDEVELOPMENT AGREEMENT 

by and between the 

CITY OF URBANA, CHAMPAIGN COUNTY, UJI.,INOIS 

and 

FIVE POINTS REALTY, LLC 

Dated as of Feb mary 7, 2005 

Document Prepared By: 

Kenneth N. Beth ! • _c 

Evans~ .Froehlich, Beth & Charnley 
44 Muin Street, Third Floor 
P.O. Box 737 
Champaign, IL 61820 
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REDEVELOPMENT AGREEMENT 

THIS REDEVE-LOPMENT AGRlU~.:M~NT (including any exhibits and attachments 

hereto, collectively, this "Agreementtt) is made. and entered into as of Febmary 7, 2005, but 

actually necutcd by each of the g:u1ics on the datt.:s set forth htmcath their rcspudi vc signatures 

l.Jduw, by and between the City of Urbana, Champaign County, Illlnois, an lllinois municipal 

corporation (the "City"), and Five Points Realty, LLC, an £1linois corporation (the "Developer") 

RRCITALS 

WHEREAS, in accordance with and pursuant to thc. Tax lncrl!lment Allu\iat.iuu 

Redevelopment Act (presently codified at 65 lLCS 5/11.74.4-J ct seq.), a::~ ~uppkmcntcd and 

amended (the "TIF Act''), including by the power and authority of the City a5 a home rule uniL 
( 

und~r St:ction t1 of· Article VTT or the Constitution of lllinois, the City Council of the City (the 

••corporate Authorities'') did adopt an ordinance (Ordinance No. 8687-45 on Decenlber 23, 1986) 

including as supplemented and amended by certain ordinances (Ordinance Nu 9394-101 on May 

I C'i , 1994 and Ordinance No. 2002-06-064 on June 17, 2002) (collectively, the ~·-rtF Ordinances"); 

and 

WHEREAS, under and pursuant to the TTF Act and the TIF Ordinances, the City dc::;ignated 

Lhe Downtown Urbana T<lX Increment Redevelopment Project Area Number Two (the 

"Redevelopment Project Area") and approved the relate.d redevelopment plan, as supplementt:d 

and amended (the "Redevelopment Plan''), including the redevelopment projects described in the 

Redevelopment Plan (collectively, the ~•Redevelopment Projeds"); and 

W Hlt Rfi:AS, as contemplated by the Redevelopment Plan and the Redevelopment Proje<.:ts, 

Lhc Dev-eloper proposes to acquire, constmct and install (or cause to be done) the Private 

Development Project (including rdatml and appurtemmt real estate and other fac tlmes as more fully 

defined below) on the Devdopmcll( Projtct Site (as de.tlned below); and 

WHEREAS, the Devdopment Project Site (as detincd below) is within the Rcdcvelopmem 

Project Area; and 

WHfi:RRAS, the DcvciL>per 1s unwillmg to undertake the Private Development Project 



without certain tax increment finance ("TIF") inct~nlivcs from the City, which the City is willing to 

provide, and the City ha~ detem1ined that it is desirable and in the City's best interests to assist the 

De.veloper in the manner sel forth herein and as this Agreen1ent may be supplemenled and amended; 

ami 

NOW, THEREFORF:, for and in consideration of the mutual covenants and agreements 

contained herein, and for other good and valuable consideration, the receipt and suffiCiency of 

which are hereby aeknowledged, the City and Lhe Developer hereby agree:: as follows: 

ARTICLE I 
DEFINITIONS 

Section .l.l. Definitions. For pmposcs of this Agreement and unless the context clearly 

requires otherwise, the capitalize.d words, tcnns and phrases used in tllis Agreement shall have the 

meaning providt:d in the above Recitals and from place to place herein, including as follows: 

"<...:orporate Authorities,. llleans the City Council of the City. 

"Design PrupuHal" means the proposed site plan, floor plans and dcvations for the Privat~ 

Development Project which is to be prepared for or on behalf of the Developer in accordance with 

Section 4.1 oflhis Agreement 

"Development Project Site" means, collectively, the real estate consisting of the pared or 

parcels leg<tlly described on Exhibit A hereto upon or within which the Private Development Project 

is to be located, including "Trucl A" and ''Tracl B'' thereof as shown on such Exhibit A, provided, 

howe.vc.r, that the indusion of 'Tmct B" as a part of the Development Project Site shall be 

ddenniucd in the sole cli.scrdion of the.; Dcvdopcr on or before the date specified in Section 4.2 

llereor. 

''Eligible Redevelopment Pt·ojcct Costs~~ means those costs paid and incurre~l in 

cmmection with the Private Development Project which arc authorize-d to be reimbursed or paid 

from the Fund as providcJ in Sl.:ctiun 5/ 11-74.4-3(q) o f lh<:: TIF Act. 
• , t ~ • 
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"Fund" means, collectively, the "Special Tax Allocation Fund" for the Redevelopment 

ProJect Area established under Section 5/11-74.8 of the TIF Act and the TlF Ordinances. 

''Incremental Property Taxes'' means in each calendar year during the term of th1s 

Agreement, the portion of the ad valorem real estate taxe~ arising from levies upon taxable real 

property in the Redevelopment Project Area by taxing districts that is attributable to the increase in 

the equal1zed a.ssc::ssed value of the taxable real property in the Redevdoprnent Project Area over 

the equalized assessed value of the taxable real property in the Redevelopment Project Area on 

January I, 1986 which, punmanl to the TfF Ordinances and Section 5/11-74.4~8(h) of the TIF Act, 

has been allocated to and when collected shall be paid to the Comptroller of the City for deposit by 

the Comptroller into the Fund estahlished to pay Eligible Redevelopment Project Costs and other . 

retkvelopment projeet costs as authorized under Sect10n 51ll-74.4-3(q) of the Tl..F Act. 

"Independent" or "independent", when used with respect to any specified person, means 

such person who is in fact independent and is not cotmcctcd with the City or the Developer as an 

omccr. employee, partner, or person performing a sinular function, and whenever it 1s prov1ded in 

this Agreement that the opinion or report of any independent person shall be furnished, such person 

shall be appointed by the Developer and approved by the City, and such opinion or report shall state 

that the signer had r~ad this definition and thullhe signer is independent within the meaning hereof 

··"rrivate Development Project" me-ans the acquisition, construction and installation ofnot 

less than 50,000 square feet of improvements mcluding an urban shopping C·enter complex and. other 

commercial facilities on oullots or parcels upon the Development Project Site, together with all 

required buildings, stnH.:tures and appurtenances related thereto and the acquisition of real estal~ or 

tights in real estate in c.onnectinn therewith, all of which is to be completed substantially in 

accord ance with Lhc Dt:sign Proposal. 

" Rchnbursement Amounts" means, collectively, amounts to be reimbursed or paid from 

the Fund to the Developer by the City under and pursuant to Section 3.1 of this Agreement. 
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"Related Agreements" means all option, development, redevelopment, construction, 

financing, franchise, loan, ground lease and lease agreements, whether now or hereafter existing, 

executed by the Developer in cormcction with the Private Development Project . 

"Requisition" means a request by the Developer for a payment or reimbursement of 

Eligible Redevelopment Project Costs pursuant to the procedures set forth in Article Y of this 

Agreement. 

Section 1.2. Construction. This Agreement, except where the context by clear implication 

shall otherwise require, shall be constmed and applied as follows : 

(a) definitions include both singular and plural. 

(b) pronouns include both singular and plural and cover all genders; and 

(c) headings of sections herein are sqlely for convenience of reference and do nol 
constitute a part hereof and shall not affect the meaning, construction or effect hereof. 

(d) all exhibits attached to this Agreement shall be and are operative provisions of this 
Agreement and shall be and arc incol1Joratcd by reference in the context of use where 
mentioned and referenced in this Agreement. 

ARTICLKH 
REPRESENTATIONS AND WARRANTIES 

Section 2.1. Representations and Warranties of the City. In order to induce the 

Developer to enter into this Agreement, the City herehy makes certain representations and 

warranties to the Developer, as follows: 

(a) Organizntiou and Standing. The City is a home rule mu11icipality duly organi zed, 

validly existing and in good standing Lmder the Constitution and laws of the State oflllinois. 

(b) Power and Authority. Tbc City h <-lS full power and autho1ity to execute and deliver 

lhi.s Ae,rrt;lement .md to perform all oi' its agreements, obligations and undertakings hereunder. 

(c) Authorization and Enforceability. The ex ecution, delivery and pe.rfom1ance of this 

Agrt!em.ent have been duly and validly authorized by a il 11eees~ary action on the part of the City 's 

Corporate AuthorititJs. This Agreement is a legal, valid and binding ohligation of the City, 

enforceable against the City in accordance with ils lem1.s, except to the extent that any and al1 
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financial obligations of the City under this Agreement shall be hmited to the availability of such 

1ncremenl~l Property Taxes therefor as may be specified in this Agreement and that such 

enforceability may be further limited by laws, ntlings and decisions affecting rtlmedies, and by 

bankruptcy, msolvency, reorganization, moratorium or other laws affecting the enforceability of 

debtors' or ~.: n.:d[tors' rights , and hy equitahle principles . 

(d) No Violation . Neither the execution nor the delivery of this Agreement or the 

performunce o f the City' s agreements, obligations ~nd undertakings hereunder will conflict with, 

violate or result in a breach of any of lhe tenns, conditions, or provisions of any agn:t:ment, rule, 

regulation , statute, ordinance, judgment, uecree, or other law by which the City may be bound. 

(e) Governmental Consents and Approvals. No consent or approval by any 

governmental authority is required in connection wilh Lhe execuLion aml deli very by the City of this 

Agreemenl or lh~:: pcrfonnancc by the City of its obligations heremlder. 

Section 2.2. Represe,Dtations and Warrapties oitbe Qeveloper. h1 order to induce the 

City to enter into this Agreement, the Developer makes lhe following rcpres~ntations and warranties 

tu tbe City: 

(a) Organization. lhe Developer 1s a limited liability corporation duly organized, validly 

existing and m good standing under the laws of the State of Illinois, and is duly qualified to transact 

business in, and is in good standing under~ the laws of each of the other stales where Lhe Developer 

is re·4\Jin:d to be qualified to do business. 

(b) Power- and Authority . The Developer has full power and authonty to execute and 

dclivet this Agreement and to perfonn au of Its agreements, obligations and undertakings 

hereunder. 

(c) Authorization aud Enforceability. The execulion, <.klivery and performance of U1is 

Agreement have been duly and validly authorized by all ncc.essary action on the part of the 

Developer' s board of directors. Thi~ Agreement is a legal , valid and binding agreement, obligation 

and undertakjn·g of the D~velupcr, enforceable agaimt th~ Developer in accordance with its tenns, 

except to the extent that such enforceability may be limih.:u by law l=>, rulings and decisions affecting 
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remedies, and by bankruptcy, insolvency, reorgani~ation, moratorium <.>r other laws affecling the 

enforceability of debtors' or crcJilors' rights, and by equitable principles. 

(d) No Violation . Neither the execution nor the delivery or perfom1ance of this 

Agreement will contlict with, violate or result in a breach of any of the terms, conditions, or 

provisions of, or constitute a dcrault under, or (with or without the giving or notice or the passage of 

time or both) entitle any party to tenninate or declare a default under any contract, agreement, lease, 

license or instmmcnt or any mlc, regulation, statute, ordinance, judicial decision, judgment, decree 

or oth<.-:r law to which the Developer is a patty or by which the Developer or any of it:s assets may be 

bound. 

(c) Consents. No consent or approval by any governmental authority or other person is 

require.d in connection with the execution and delivery by lhe Developer of this Agreen1ent or the 

performance thereof by the Developer. 

(f) No Proceedings or Judgments. There is no claim, actiOit or proceeding now pending, 

or to the best of its knowledge, threatened, before any court, administrative or regulatory body, or 

governmental agency (1) to which the Developer is a pwty a.tld (2) which will, or could, prevent the 

Developer's performance of its obligations under this Agreement. 

Section 2.3. Related Agreements. Upon the request of the City, the Developer shall 

deliver true, comph.:ttl and correct copies of all Related Agreements (redacted by the Developer to 

pwtect any confidential or proprietary information) . The Developer represents and warrants to the 

City that snch Related Agreements now executed and delivered are in full force and effect and have 

not been cancelled or terminated and lhal lhe Developer is not aware of any of its obligations under 

any of such existing Related Agreements required to be pt.:rfurrm;d on or before the date hereof 

which have not been perfonned by the Developer or the other pruties thereto. 

Section 2.4. Disclaimer of Warranties. The City and U1e Developer acknowledge that 

neither ha.s made :;mY warranties to. the other except as set fon! ln this Agreeme.nt. The City hereby 

disclaims u.ny and all wananties with respect to the Private Development Project, express or · 

implied, including, without limitation, any impli ed warranty of fitness for a particular purpose or 
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mcrchantabi li~y or sufficiency of the Incremental Property Taxes for the purposes of this 

Agreerm:nt. Nothing has come tu the attention of the Developer to question the assumptions or 

conclusions or other tenns and provisions of any prujeeLions of Incremental Property Taxes, and the 

Developer assumes all risks in connection with the practical realization of any such projections of 

incremental Property Taxes . 

ARTICLE III 
CITY,S COVENANTS AND AGREEMENTS 

Section 3.1. City's Financial Obliga!ions. The Cily shall have the obligations set forth in 

this Section 3.1 relative to financing Eligible Redevelopment Project Costs in cormection with the 

Private Development Project. Upon the submission to the City by the Developer of a Requisition 

for Eligible Rcticvclopmcnt Project Costs incurred and paid, th~ City, subject to the terms, 

conditions a11d limitation set forth in this Section 3.1 inunodiately below, agrees to pay or retmburse 

the Developer -tl-0111 the Fund such Rcimbursern~nt Amounts as are paid and incurred by the 

Developer and are directly related to the Private Development Project at the Development Project 

Sile as follo ws: 

(u) such Reimbw·sement Amount:; in wmicction with the Private Development Project in 

any one calendar year shall be equal to : {i) eighty percent (80%) uf the Incrt::nlcutal Property Taxes 

actuall y received by the City in each such calettdar year which are directly attributable to any retail 

or hotcVmotcl usc component of the Private Development Project at the Development Project Site; 

plus, (ii) fifty percent (50%) of the lncremenlal Property Taxes actually received by the City in any 

such calendar year which are directly attributabk to any ofike or service use e-omponent of the 

Private Development Project at the Development Project Site; 

(b) for the purpose of determining the total amount of Incremenlal Property Taxes which 

are directly attributable to each eomponent of the Private Development Project at the Development 

Projec t Site under subsection (a) of this Section 3.1 above w1der c.ircwnstances where the Developer 

i ~ nol in defaull under Section 4.8 of this Agreement, the total equalized assessed value (the 

~;EAV") of lhe Development Project Site for such calendar year shall he reduced by the initial EA V 
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of the Development Proj~ct Site existing at the time of establishment of the Redevelopment Project 

Area in the agreed amount of $810,235, such reduced EA V shall be multiplied by the total tax rate 

of all taxing districts having taxable property within the Redevelopment Project Area lor any such 

applicable calendar year> and such result shall be allocated to either the retail use component or the 

office or service use component on the basis of a per parcel proration if separate parcels are 

applicable or otherwise on the basis of the gross floor area of each such eomponcnt of usc; 

(c) the obligations or the City to pay or reimburse the Developer Cor any Reirnhursemenl 

Amottnts under this Section 3.1 shall be for a period of ten ( 1 0) consecutive calendar years, 

commencing with the calendar year immediately following the calendar year in which a certificate 

of occupancy is first issued for any part or phase of the Private Development Project; 

(d) the total amount of all such annual payments or reimbursements of the Reimbursement 

Amounts pursuant to subsection (a) ofthis Section 3 .l above shall not exceed the total amount of all 

Eligible Redevelopment Project Costs which are directly attributable and allocable to the Private 

Development Project at the Development Project Site; and 

(c) the obligations of the City to reimburse the Developer for any Reimbursement 

Amounts under this Section 3.1 shall terminate on December 31 or the calendar year in which the 

last reimbursement obligation of the City under subsection (c) of this Section 3.1 is paid to the 

Developer in accordance with Alticle V of tllis Agreement. 

(f) to provide such landscaping, utility, environmental, demolition or other infrastructure 

or beautification projects within the Project Development Site as may be deten11ined by the 

Developer in an amount up to $150,000.00, such projects to he completed concurrently with Phase I 

of tho Private Development Project at the sole cost and expense of the City. 

Sed:ion 3.2. City's Redevelopment Obligations . The City hereby covenants and agn;!es to 

undertake each of the f'ollowing redevelopment obligations at the time and in the manner speci fled 

as follows: 

(a) to undertake cooperative eff01ts with the Illinois Department of Transportation to 

facilitate:: the location of a \.ntffic control signal ' at the intersection of Crystal Lake Drive and 
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Cunningham A venue (U.S. Route 45 ); 

(b) to provide assistance to lhe Developer in connection with the Developer's preparation 

of an access and traffic circulation plan for the Development Project Site and the related Design 

Proposal for the Private Development Project; 

{c) to complete the review of the D~sign Proposal submitted to the City in accordance 

with Section 4 . 1 ofthis Agreement in accordance with the re.quirerilenls therefore within thirty (30) 

days of the date that such completed Destgn Proposal is submitted to the City and to either approve 

the Design Proposal or provide a written description of the reasons that the Desibrn Proposal has not 

been approved; and 

(d) provided the Developer has submitted a completed application for a special use permit 

as required under Section 4 .1 hereof and that the Design Proposal has been approved by the City 

(which such approval shall not be unreasonably denied, withheld or delayed), the appropriate staff 

of the City shall further reconuuend approval of lhe Private Development Project to the Plan 

Commission of the City at a meetmg of such Plan Commission to be held at the earliest possible 

date following the publication of any legally required notice of such meeting. 

Section 3.3. City's Covenant Jo Amend the Redevelopment Plan. The City hereby 

represents that under and pursuant to Section 11-7 4.4-3(n) of the Til' Act, the Clty has the power to 

extend the estimated date of completion of the Redevelopment Projects and retirement of 

obligations issued to finance Eligible Redevelopment Project Costs trom December 31. 2010 to 

December 3\, 2022, the latter date being in the year in which payment to the Comptroller of the 

Cily is to be made with respect to Incremental Property Taxes levied in the thirty .. fifth calendar year 

after the year in which the Tli' Ordinances initially approving the Redevelopment ProJect Arl:!a was 

adopted. The City hereby covcnanL'i and agrees with the Developer that it shall undertake such 

actions as maybe necessary or required under the TIP Act to amend the Redevelopment Plan in 

order to extend the estimated date of completion of the Redevelopment Projects and the retirement 

of obligations issued to finance Eligible Redevelopment Project Costs to such date as shall occur on 

or aiter the c;xpiration of the term of this Agrc~.meHt. 
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Section 3.4. D~fensc of Redevelopment Project Area. In the event that any court or 

governmental agency having jurisdiction over enforcement of the TIF Act and the subject matter 

contemplated by this Agreement shall dctcnninc that this Agreement, including any payments of 

any Reimbursement ;\mounts to be made by the City, is contrary to law, or in the event that tht: 

legitimacy of the Redevelopment Project Area is othelWise challenged before a com1 or 

governmental agency having jurisdiction lhen:.of, the City will defend the integrity of the 

Redevelopment Project Area and this Agreement. Anything herein to the contrary notwithstanding, 

the Developer agrees that the City may, to the extent pem1itted by law, use any Incrcmt.:ntal 

Property Taxes, including any unpaid Reimbursement Amounts, if available, to be redirected to 

reimburse the City for its defense costs, including without limitation attorney:>' fees and expenses_ 

ARTICLE IV 
DEVELOPER'S COVENANTS AND AGREEMENTS 

Section 4.1. Preparation uf ncsign Propos.a!- The Developer covenants and agrees to 

cause the Design Proposal to be prepared by an architect or flm1 of architects substantially in 

conformity with the requirement~ of the Downtown Strategic Plan of the City, the Redevelopment 

Plan- (including as subsequently amemleu pursuant to Section 3.3 hereof), and all subdivision, 

zoning) cnvimmnenlal or other applicable regulations of the City and State of Tllinois and to submit 

such Design Proposal to the City for review. Concurrently with the submittal of the Design 

Proposal for review, the Developer shall further file with the City a wmpleted application for a 

special use permit to permit Lhc use of the Development Project Site l()r a <'commercial 

PUD/::;h.opping center", including related shopping center sif;_'Tlage, under the applic.able provisions 

of lhc Urbana Zoning Ordinance, as amended. 

Sediun 4,2_ Commitment to Undcrtnke the Private Development Project and 

Schedule. The Developer covenants and agrees to c.ommencc and cornplc:t.e the Private 

Development Project at a total cost of not lcs::; than $7,000,000.00 in accordance with the o~sign 
. . 

Proposal and a development schedule (whete Phase 1 shall be not less than 15,000 squm:e feet of 

improvcnH.ml::; involving newly constructed buildings) as follow~ : 
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Aetivi!Y 

Acquire fee simple title to "Tract A" of the Development Project Site 

Acquire fee simple title to ''Tract ll" of the Development Project Site 
(but only if the Devclopur detennines to make such acquisition and 
include ~·Tract B" as a purr of the Development Project Site) 

Submit Design Proposal and related application for 
Special Use Permit 

Demolition and Site Preparation of Development Project Site 

.I:Juilding .Permit - Phast: 1 

Construction - Phase l 

Construction- Remainder of Private Development Project 

Completion Date 

March 1 , 2005 

March 1, 2006 

May lt 2006 

March 1, 2007 

December 1, 2006 

June l, 2008 

November I, 2009 

During the progress of the Private Development Project, the Developer and the Chief 

Administrative Offtct:r of th<:: City (the ''CAO'') may authorize such changes to the proposed uses 

of the Pnvate Development Projec.:t as shown on the Design Proposal or any aspect the-reof as may 

be in furtherance of the general o-bjectives of the Redevelopment Plan and this Agreement and as 

site conditions or oth~:r issutJs of feasibility may dictate or as may be required to meet the reasonable 

re4uesls of prospective tenants or as may be necessary or desiJ:"able in the sole discretion o [ the 

Developer and the CAO to enhance the economic viability of the Private Development Project; 

provided, howeve.r. that the Developer shall not make any material change to the proposed uses of 

the Private Development Project as shown on the Design Proposal, whether individually with 

respect to a11y phase or in the aggregate, without the advance written consent of the City. 

Section 4.3. Comf.!liance witb Agreement and Law~ Dqr!gg Development. The 

Developer shall at all times undc11akc the Private Development Project in confonnance with tllis 

Agreement and all ~pphcable federal and state laws, rules and regulations, in<.:luding all subdivision, 

zoning, environmental or other ordinances or the City. Any agreement of the Developer re.Jated to 

the rehabilitation, reconstruction, repair or remodeling of the .Pri_y_~t.e Dcvclopmellt Project with any 

contractor, subcontractor or any other party or parties to any such agreement~ shall, to the extent 
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applicable, c(mtain provisions substantially similar to those required of the Developer under this 

Agreement. 

Section 4.4. Prevailing Rate of Hourly Wages. The Developer acknowledges that the 

Prevailing Wage Act of Illinois (820 ILCS 130/0,01 et seq.) as supplemented and amended (the 

"PW Act"), may be applicable to all or part (Jf the Private Development Project. As and to the 

extent required by the PW Act, the Developer agrees to pay or cause to be paid not less than the 

prevailing rate of houri y wages to all laborers, workers and mechanics employed by the Developer 

or any contractor or subcontractor in connection with the construction of Private Development 

Project. The rno!3t recently revised prevailing rate of hourly wages, as dete1mincd by the Tllinois 

Department of Labor tor Champaign County, Illinois in connection with any applicable construction 

period can be obtained from the City or from the Illinois Department of Labor, including at 

www .state.il. us/ agency/idol/rates/rates .htm. 

Section 4.5. City's Right to Audit Ueveloper's Books and Records . The Developer 

agrees that the City or its agents shall have the right and authority to review and audit. from time lo 

time (at the Developer's principal ofi:ice during nonnal business hours) the Developer's books and 

records relating to the total amount of all costs paid or incurred by the Developer for the Private 

Rcdevelopmtml Project and the total amount of related Eligible Redevelopment Project Costs, 

including, if any, loan agreements, notes or other ubligations in connection with any indebtedness of 

the Developer directly related to such costs paid or itlcurred by the. Developer lor the Private 

Rcucvelnpmenl Project in order to ' con:finn that any sttch Eligible Redevelopment Project Costs 

claimed to have been paid and incurred hy the Developer were directly related and allocable to the 

costs of the Private Redevelopment Project that was financed by the Developer and in fact paid and 

incuut!d by the Developer. 

Section 4.6. Indemnity. The Developer agrees to (()rever indemnify and defend the City 

J:i·om and ugai~1st any clairn:s, suits, or actions for death or injury to persons or damage t .property or 

broach of contract brought against the City arising from any alleged claims, acts or omissions of 
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such Developer m connection with this Agreement, including the acqui11ition, const.roction or 

installation of the Private Development Project, whether or not suit is filed. 

Scctioo 4.7, CoDtlDUing Compliauce with Laws. The Developer agrees that upon 

completion and in the continued use, occupation, operation and maintenance of the Private 

Development Project or any part thereof thereafter, the Developer will comply with all applicable 

fcd~ral and state law~, rules, regulationH and ordinances of the City. 

Section 4.8. Real Estate Ta~ ObJigations. The Developer agrees to pay and discharge, 

promptly and when the same shall become due, all general real estate taxes, and all applicable 

interest and penalties thereon, that at any time shall become due:: and payable upon or With respect 

to, or which shall become liens upon, any part of the Development Project Site. The Developer, 

including any others claiming by or through it, hereby covenants and agrees not to file any 

application for property tax exemption for any part of the Development Project Site under w1y 

applicable provision~ of the Property Tax Code of the State of lllinois (35 lLCS 200/1 - l et seg.), as 

supplemented and amended, unless the City and the Developer shall otherwise have fl.rst entered 

into a mutually acceptable agreement under and by which the Developer shall have agreed to make 

a payment in lieu of taxes to the City, it being mutually acknowledged and understood by both the 

City and the Developer that any such payment of ta.xes (or payment in lieu thereof) by the 

Developer is a material part of the consideration under and by which the City has entered inlo this 

Agreement. This covenant of the Developer shall be a covenant that nms with the land being the­

Development Project Site upon which the Private, Development Proj~cl is located and shall be in 

tull force and effect until December 31, 2030, upon which date this covenant shall terminate and be 

of no fmther ti:>rcc or effect (and shall cease as a covenant binding upon or running with the land) 

immediatel y, and without the necessity of atty further action by City or Developer or any olher 

party; provided, howcvl:lr, upon request of any party in title to the Development Project Site the City 

shall execute and deliver to such party an instrument, in recordable form , confirming for the n::cuni .. 
--..,..,.-.that this covenant has temimated and is no longer in etTect . Nothing containt~J within this Section 

4 .7 shall be c.onstrued, however, to prohibit thtJ Developer from initiating -and prosecuting at its own 
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cost and expense any proc.eedings permitted by law for the purpose of contesting the validity or 

amount of real property taxes asst:ssed and levied upon the Development Project Site or any part 

lhereof. 

ARTICLE Y 
PAYMENT FOR ELIGIBLR REDEVELOPMENT PROJECT COSTS 

Section 5.1. P!yment Procedures. Except as otheiWise provided in Section 7.5 of this 

Agreement, the City and the Developer agree that the Eligible Redevelopment Project Costs 

constituting the Reimbursement Amounts shall be paid or reimbursed solely, and to the extent 

available, from Incremental Property Taxes that are deposited in the Ftmd and not othetwise. The 

City and the Developer intend and agree that any Reimbursement Amounts shall be disbursed by 

the Comptroller of the City for paymenl or reimbur:>emenl lo the Developer in accordance with the 

procedures set forth in this Section 5.1 <Jfthis Agreement. 

·rhe City hereby designates the City's Chief Administrative Officer (the ~~cAO") as its 

rcpn:s~:;ntativ~.; to coordinate lh(,; authoriz.ation of <..li:;burs(.;rm:nt of any annual Reimbursement 

Amounts for the Eligible l{.edevelopment Project Costs. .Payments or reimbursements to the 

Developer uf any Rcirnbms~.;mcnt Amounts for Eligibk Rc<..l~vei<Jpment Project Costs shall be made 

upon request therefor, in form reasonably acceptable io the City (each being a "Requisition,') 

submitted by the Developer on or after September 1 in each calendar year in wh1ch any 

Reimbursement Amounts become due and payable or reimbursable by the City under Section 3.1 of 

this Agreement. If not previously submitted, each such Requisition shall he accompanied by such 

documentation or by the statement or report of an lndcpe11dent accountant which shows and verifies 

that any such Eligible Project Redevelopment Costs hav~ ht!en paid and incurred by the Dovcloper. 

Section 5.2. Approval and Rcsubmission of Requisitions , The CAO shall give the 

Developer Wiitten notice disapproving any of the Requisitions within ten (1 0) days after receipt 

thereof. No suc.h a~p~:_oval shaH be denied except on the basis that the amount of the total Eli crible 

R~d~velopmt:;nt Project Costs paid and incurred by the Developer have not been suiliciently 

documented as specified herein. ff a Requisition is disapproved by sueh CAO, the reasons for 

-!4-



disallowance will be set forth in writing and the Developer may resubmit any suc.h Requisition with 

such additional documentation or verification as may be required. The same procedures set t?nh 

herein applicable to disapproval shall apply tu such rcsuhmittals. 

Section 5.3. Time or fal::wnt, Upon the approval of any of the applicable Requisitions a.s 

set forth in Section 5.2 above, the City shall pay or reimburse each of the applicable annual 

Reimbursement Amounl.!-1 to Lhe Developer within thirty (30) days after the rc:;c.eipt by the City of the 

applicable Requisition or the last installment of the lncrcmcntal Property Taxes during that calendar 

year, whichever is later. 

Section 5.4. Shortfall~. If any Requisition is not paid or reimbursed in f\!ll in any calendar 

year due to any of the limitations specified for Reimbursement Amounts in Section 3.l(a) hereof, 

the entire amount of any Requisition remaining to be paid shall accrue and, subject to and in 

accordanc.e. with the payment procedures set forth in this Article V, shall be paid, 1f at all, as a part 

of any applicable annual Reimbursement Amounts which beeomes due and payable or reimbursable 

in the immediately following calendar year or years tor which any such payment or reimbur:H~ment 

is to be made as specified in S\Jbsection (c) of Section 3.1 hereof. 

ARTICL~ VI 
DEFAULTS AND REMEDiES 

Section 6.1. Defaults - Rights to Cur~. FailllrC or delay by either party to timely perform 

any material term or provision of this Agreement shall constitute a default under this Agreement. 

The party who so fails or delays must, upon receipt of written nulice of the existence of suc.h 

default, immediately commence to cure, COlTect or remedy such default and thereafter proceed with 

'' 
diligence to cure such default. The party claiming such default shall give written notice of the 

alleged default to the party alleged to be m dd~tull specifymg the defaull complained of. Except as 

required to protec-t against immediate, irreparable harm, the party asse1tiug a defaull may not 

institute proceedings against the other party until thirty (30) days after having given such notice. If 

suc.h <'kfanlt is cured within such thirty (36) day period, the default shall not ".;. J ,;cmed to ~onsdtute 

a breach of this Agreement. lf the default is one which cann<>t real\orlably be cured within such 
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thit1y (30) day pe1iod, such thirty (30) day period shall be extended fol' such time as is reasonably 

necessary for the curing of such default, so long as there is diligent proceeding to cure such default. 

If such default is cured within such extended period, the default shall not be deemed to constitute a 

breach ofthis Agreement. However, a default not cured as provided above shall constitute a breach 

of this Agreement. Except as otherwise expressly provided in this Agreement, any failure or delay 

by either party in asserting any of its rights or remedies as to any default or alleged default ()r breach 

shall not operate as a waiver of any such default or breach of any rights or remedies it may have as a 

result of such default or breach. 

Section 6.2. Remedies. In the event of a hreach of this Agreement by the Developer under 

any of the terms and provisions hereof, the City shall have the right to term.jnale this Agreement by 

giving written notice to the Developt:r of such tennination and the date such tem1ination is 

effl:ctivc. Excepl for such right of termination by the City, the only other remedy available to either 

party in the event of a breach of this Agreement by the other party under any of the tenns and 

provisi(ms hereof shall be to institute legal action against the other party for specific performance or 

other appropriate equitable relief Except for any Reimbursement Amounts whi(.:h become due and 

payable in accordance with the provisions of Article V hereof, under no circumstances shall the 

City be subject to any monetary liahilily or be liable for damages (compensatory or punitive) under 

any of the other provisions, terms and coi1ditions of this Agreement. 

Section 6.3. Costs, Expeoses and Fees. If either party defaults in the perfonmmce of its 

obligations hereunder, and is determined in default of this Agreement by a court of competent 

jurisdiction, each of the parties agree that the dcf'aulling party shall pay the non-Jef'uulting party's 

costs, expen~es and fees uf enforcing the de:faulting party's obligations under this Agrccmcnl, 

including but not limited to reasonable fcos of accountants, attorneys, cn~:,rineers and other 

professionals. 
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ARTICLE VII 
MISCEl.LANEOUS PROVISIONS 

Section 7 .1. Cooditions Precedent. The agreements, obligations and undertakings of the 

City as set forth in this Agreement are expressly contingent upon the Develop~r having completed 

each "Activity" described in Se.ction 4.2 of this Agre~ment on or before the "Completion Date" 

specified in such Sec.tion 4.2, at a total cost of not less than $7,000,000.00 for the entire Private 

Development Project as completed. If the Developer shall fail to provide to the Cily evH.ftmce of 

such completion or shall otherwise fail to demonstrate that it has fulfilled its obligations in 

connection with each "Activity" on or before the applicable "Completion Dale" within tc:n ( 1 0) day~ 

following written notice of such failure from the City to the Developer, the City shall have no 

further obligations under this Agreement and this Agreement shall thereupon automatically 

terminate and be of no force or etlect. 

Section 7.2 Entire Contract and Amendments. This Agreement (together with E?fhibit A 

attached hereto) is the entire agreement between the City and the Developer relating to the subject 

matter hereof. This Agreement supersedes all prior and ·contemporaneous negotiations, 

understandings and agreements, written or oral. and may not be rnodit1ed or amended except by a 

written instrument executed by both of the parties. 

Section 7.3. Third Parties. Nothing in this Agreement, whether expressed or implied, is 

intended to center any rights or remedies 1.mder or by reason of this Agreement on any other persons 

other than the City and Lhe Dcvdopcr and their rcspcctive successors and assigns, nor is anything in 

this Agreement inLenJed to relieve or discharge the obligation or hability of any third persons to 

either the City or the Developer, not shall any provision give any third parties any rights of 

subrogat1<m or aetion over or against either the City or the Developer. This Agreement is not 

intended to and does not create any third party bene fi ciary righls whatsoever. 

Sectlon 7 .4. Counterparts. Any munber of counterparts of this Agreement may be 

executed and delivered and each shall be considered an urigirHll and together they shall constitute 
.t"- - -· -· ~.,.,.. . ........ ~· · 

one agreement. 
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Section 7.5. Special and Limited Obligation; Effect of Failure to Amend. This 

Agreement shall constitute a special and limited obligation of the City according to the terms 

hereof. This Agreement shall never constitute a general obligation of the City to which its credil, 

resources or general taxing power are pledged. The City pledges to the payment of its obligations 

hereunder only such amount of the Incremental Property Taxes as is set forth in Section 3.1 hereof, 

it~ as and when received, and not otherwise. Anything to the contrary notwithstanding, however, in 

the event that the City fails for any reason to amend the H.edevelopment Plan in order to extend the 

date of completion of the Redevelopment Projects and the retirement of obligations issued to 

finance Eligible Redevelopment Project Costs to such date as shall occur on or after the expiration 

of the term of this Agreement as provided in Section 3.3 of thi~ Agreement, the City'~ payment 

_obligations which become due and payable after December 31, 2010 under Section 3. l(a) of this 

Agreement shall, to the extent Incremental Property Taxe~ in Lhe Fund have not otherwise been set 

aside and allocated to the payment thereof, become a general obligation of the City to which its 

credit, resources or general taxing power are pledged. 

Section 7.6. Time and Force Majeure. Time is of Lhe essence of Lhis Agreement; 

provided, however, neither the Developer nor the City shall be deemed in default with respect to 

any performance obligations under this Agreement on their respective parts lube performed if any 

such failure to timely perform is due in whole or in part to the following (wh1ch also constitute 

"unavoidable delays"): any strike, lock-out or other labor disturbance (whether legal or illegal, with 

respec t to which the Developer~ the City and others shall have no obligations hereLmder to settle . 

other than in their sole discretion and business judgment). civil uisorder, inability to procure 

materials, weather c.onditions, wet soil c.onditions, failure or intem1ption of power, restlictive 

eover:nmental laws and regulations, condemnation, riols, insurn;\clions, acts of terrorism, war, fuel 

shurlugt~s, accidents, casualtit.:s, acts of God or third parties or for any other reasons not within the 

Devel <. per's or lhe City-' s controL . ...,... 

Section 7.7. Waiver. Any party to this Agreement may elect to waive an y 1ight or remedy 

il may enjoy hcnmnder, provid~;;u lhalTlO such waiver shall b<.: U.cunwd lo exisl unless such waiver is 
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w writing. No such waiver shall obligate the waiver of any other right ur remedy hereunder, or 

shall be deemed to constitute a waiver of other rtghts and remedies prOVIded pursuant to this 

Agreement. 

St.ction 7.8. Cooperation and Further AssurPnCC$, The City and the Developer covenant 

and agree that each will do, execute, acknowledge and deliver or cause to be done, executed and 

d~li vc:red, such agreements, instn1ments and documents supplemental hereto um.l :lut;h further ii<..:ts, 

instruments, pledges and transfer:::~ as m11y be reasonably required for the better assuring, 

mortgaging, conveying, transferring, pledging, assigning and contirming unto the City or the 

Developer or other appropriate persons all and singular the rights, property and revenues 

covenanted, agre.ed, conveyed, <:~ssigncd, transfencd and pledged under or in respect of this 

Agreement. 

Section 7.9. Notices and Commy,nitath.uu. AU notices. demands, requests or other 

conununications under or in respect of this Agreement shall be in writing and shall be deemed to 

have been given when the same are {a) deposited in the United States mail and sent by registered or 

certified mail, postage prepa1d, return rece1pt requested, (b) personally delivered, (c) sent by a 

nationally recognized overnight courier, delivery charge prepaid or (d) transmitted by telephone 

facsimile, telephonically confinncd as actually n.:ceivcd, Ill each case, to the City and the Developer 

at their respective addresses (or at such other address as each may designate by notice to the other), 

as follows : 

(i) In the case of the Developer, to · 

Five Poinls Rl:lalty, LLC' 
1 02 Ea8t Main Street 
Urbana, IL 61801 
Attn: Joseph A. Pelry 
TeL (217) 3 33-4260 

(ii) In the case of the City, to : 
City of Urbana, Illinois 

.• _,.4 0 South .Vine Street 
Urbana, IL 61801 
Attn: Chief Administrative Otlicer 
TeL (217) 384,2455/ Fax.: (217) 384-2363 
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Whenever any party hereto is required to deliver notices, certificates, opinions, statements or other 

inforn1ation hereunder, such party shall do so in such number of copies as shall be reasonably 

specifted. \ 

Section 7.10. Successors in Interest. This Agreement shall be binding·upon and inme to 

the benefit of the Parties hereto and their respectively at~tho1ized successors and assigns; provided, 

however, that the Devdoper may not assign its rights under this Agreement prior to the complet1on 

of the Piivate Development Project without the express written consent of the City. 

Section 7.11 . No Joint Venture, Agency, or Partnership Created. Nothing in this 

Agreement nor any actions of either of the City or the Developer shall be construed by either of the 

City, the Developer or any third party to create the rclatiouship of a partnership, agency, or joint 

vcnlure hetween or among the City and any party being the Developer. 

Section 7.12. Hlinois Law; Venue. This Agreement shall be construcu <md interpreted 

under the laws of the State of Illinois. If any action or proceeding is conuuenced by any party to 

enforce any of the provisions of this Agreement, the venue for any such action or proceeding shall 

be in Champaign County, Illinois. 

Scdioo 7.13. No Personal Liability of Officials of City, No covenant or agreement 

contained in this Agreement shall be <kerned to be the covenant or agr<.:ement of any official, 

o1Ti.cer, agent, employee or attomey of the City, in his or her indiyjdual capacity, and neither the 

rncrnhers of the Corporate Authorities nor any official of the City shall be liable personally under 

this Agreement or be' subject to ru1y persm1al liability or acwunlability by reason of the execution, 

delivery ::mel performance of this Agreement. 

Section _ 7.14. RepenlCI'. To .. ,.:,.A..:xlent that ~m..y ordinance,< resolution, mlc; order or 

provision of the City's Code of Ordinances or any purl thereof is in conflict with tl1e provisions of 

this At,>rccment, the provisions of this Agreement shall b(; controlling. 



Section 7.15. Term. Unless earlier terminated pursuant to the terms hereof, th1s Agreement 

shall l>e and remam in full forc.e and e.ffect unt1l Decemb~.r 31 uf the calendar year in which the last 

payment or reimbursement obligation of the City becomes due and payable to the Developer under 

~ubsect1011 (c) of Section J.l of this Agreement; provided, however, that anything to the contrary 

notwithstanding, the: Developer's obligations under Sections 4.6 and 4.8 of this Agreement shall be 

and r~rna1n 111 full force and effect in accordance with the express provisions of each such Section 

and the City' s obligations under Section 3.2 of· this Agreement shall be and remain in fuU force und 

effect tor the term specified in the Parking Agreement. . 
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IN WITNESS WHEREOF, the City and the Devdoper have caused this Agreement to be 

executed by their duly authorized ot11cers or manager(s) as of tht: date set forth below. 

(SEAL) 

AtTEST: 

CITY OF URBANA, CHAMPAIGN COUNTY, 
ILLINOIS 

By:_f_~.......__- A~. ~~-· ~·-· -
Mayor 

Date: J~ /ll 1.. V6S 
I 

[Exhibit/\ follows this page and is an integral purt ofthis Ag;rccment in Lhe context ofusc.J 

...,.......,,..... . 
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EXHIBIT A 

Description of Development Project Site 

A-1 



A rioltTION OF THE SOt.rrHEAST QUARTER OF SECTION 8, TOWNSHIP 19 NOR l"H, RANGE 9 EAST Of THE 
THJRO PRINCIPAL MERIDIAN, CHNvfi'AIGN COUNlY,ILLTNOIS, BEING MORE PARTICULARbY DESCRIBEU 
AS FOLLOWS: 

T"R.A(-r 1 
LOT l OF SHELBY'S RF.PLATOFPART OF LOTS I, 2, 3,41 5 AND 6 OJ:ITHt: BELLE BARR SURVEY, 
SITtiATJiD INTHF. CITY OF URBANA, AS PER PLAT RECOlW.Hl> IN PLAT BOOK ''AA'' AT PAGE 218, AS 
OOC.lJMENT 88 R 13872, SITUATED TN CliAMI'AIGN COUNTY, ILLINOIS 

TRACf2: 
A TRACT OF LAND l:iEING PART OF LOT 32 OF HIRAM SHEPHERD'S ADIJIT10N TO URBANA, AND A PART 
Of 'rHE SOUTIIEAST 1/4 OF SECTION 8, TOWNSHIP l9 NORTH, RANGE 9 EAST OF THE THIRD PRJNCIYAL 
MERIDIAN, IN CHAMPAIGN COUNIT, ILLINOIS, DESCRIBED AS FOLJ ,OWS: 

COMMENCING AT A POINT ON TilE WEST LINE OF LOT 32 OF HIRAM SHEPHERD'S ADDITION TO THE 
CITY OF URBANA, AND 1 t'.i9 .2 FERT NOR Til OF THR SOUTHJ:::ASf CO!WER OF Tim SOU11IEAST 1/4 Of 
Tiffi NORTIJWEST l/4 OP THE SOUTHEAST 114 OF SECTION 8, TOWNSHIP 19 NOR.TH, RANGE 9 I!AST OF 
THE 11-IIRD PRINCIPAL MERIDIAN, UlENCE WEsT A DISTANCE OF 100 FEET, TIIENCE SOlJl'H TO THE 
N<..>RT.Ii LINE OF UNIVERSITY A VENUE, THENCE EAST ALONG TIID NORTH LINE OF UNIVERSITY 
A VENUE TO Tl'iE WEST LINE OF ntE CUNNINGHAM A VENUE (U.S. ROUTE 45) R.lGHT OF WAY, lliENCE 
IN A NORTIIEASTERL Y DlRECTION ALONG TiiB WEST LINE OF THE CUNNlNGHAM AVENUE RIGHT OF 
WAY TO A POINT ON SAID WEST LINE l69.2 FEET NORTH OF TIIE SOllfH LlNB OF UIE SOUIHWEST 1/4 
OF THE NORTHEAST 1/4 OF THE SOtrrHEAST l/4 OF SAID SECDON 8, TitENCE WEST TO THR POINT Of 
RRGINNING; 

EXCEP11NG TIIEREFROM (SHOULD BE "SUBJECT TO'') THAT PART OF LOT 32 GRANTED TO TilE STATE 
OF ILLINOIS IN DEDICATION OF RIGHT OF WAY FOR PUBLIC ROAD PURPOSES RECORDED FEBRUARY 
6, 2001, AS DOCUMENT 2001 R 2553, INCHAMl'AIGN COUNTY, ILLINOlS 

lli.ACT 3: 
TllA T PART OF TilE NORTH 1/2 0.1:' THE SOUTHEAST 1/4 OF SECflON 8, TOWNSHIP 19 NOKlli, RANGE 9 
EAST OF Tiffi THIRD PR!NCll'AL MERIDIAN DESCRIBED AS .FOLLOWS: 

COMMENCING AT THE 110.ll~T OF lNTERSECTION OF THE EASTERLY LINE OF LOT 31 lN HlRAM 
. SHEPHARD'S ADDITION TO THE CITY OF URBANA WITH A liNE WHICH lS 169.20 FEET NORTII OF AND 

PARALLEL wmi TilE SOUTH LINE OF THE NORTII 112 OF THE SOUfHEAST 1/4 OF SAID SEGnON 8; 
Tt-IENCE NORTHEASTERLY ALONG THE RASTERI.Y LINE OF SAID LOT 32 AND TilE EASTERLY UNE OF 
LOTS 31, 28 AND 27 IN SAID BIRAM SliDPlffiRD'S ADDITION, TO THE POINT OF INTERSECTION Willi A 
Ll.NB WHICH IS MIDWAY BETWEEN Tiffi NORTii nOUN DAR Y AND THE SOUrH BOUNDARY OF SAID 
LOT 27; THENCE WESTERLY ALONG SAID CENTERI.JNE or LOT 27 TO A POINr IN ntE WEST LINE OF 
SAID LOT, SAID POOO BEING IN THE WEST LlNE OF lll.RAM SHEPHERD'S A!>DITlON AFORESAID; 
Tl·lliNCE NOR Til ALONG SAID WEST LINE TO A POINT IN TilE SOlJTII LINE OF CRYSTAL LAKE PARK 
ADDmON TO URBANA; lHENCE WEST ALONG SAID SOlmi UNE TO A POINT OF INI"BR.SI:!CflON WITH 
A UNEWH1CH1S 183FEETWESTOF ANDPARAI...LEL WITliTiffiSAIDWESTLINEOFHIRAM 
SHEPHERD'S ADDrl10N; 1HENCE SOl.JTfiALONG SAID PARAJ...l.EL J.JNE TO A POINT WHICH IS 169.20 
FEET NORTH OF 11-IE SOUTH LINE OF IHE NORTH 1/2 OF THE SOUTIIEAST 1/4 OF SAID SECTJON R ~ 
THENCE EAST ALONG A LINE PARAT .f .RL wmr SAID SOUTH LINE TO THE POINT OF BEGINNING. 
FXCEP'l'lNG FROM SAID DESCRIBED PREMISES SUCH PARTS, IF ANY, LYING SOUTH OF TIIE NOR Til 
LINE OF LOT 5 AND ITS EASTERLY AND WESTERlY Rx'TENSION THEREOF OF BELLE BARR'S SURVEY 
OF PART OF 11-ffi SOUTHEAST 114 OF THE NOR1lfWEST 1/4 Ol' .lllE SOUTHEAST 1/4 OF SAID SECfiON !:l, 

ALSO EXCEPTING THEREFROM (SHOVLD BE "SUBJECT TO") THOSE PARTS OF LOT 32 HEH.ETOFORE 
GRANTED TO 11IE PEOPLE OF THE STATE OF ILLINOIS FOR HlGHW A Y PURPOSES, AS SHOWN IN 
DEDICATlON OF RIGHT OF WAY FOR PUBLIC ROAD PURPO~RS, DATHIJ JUNE 20, 1933 AND RECORDHD 
JlJNE 22, 1933, IN BOOK 229, PAGE 208AS DOCillv1ENT 2631JR; 



ALSO EXCEPTING THEREFROM (SHOULD BE "SUBJECT TO'') 1HOSE PARTS OF SAID LOTS 2M, 31 AND 27 
AS HAVE BEEN CONVEYED TO THE STATE OF ILLINOIS FOR HIGHWAY PURPOSES, AS SHOWN IN RJGIIT 
OFWAYDEED, OATED APRIL4, 1935 AND RECORDED SEPTF.t¥IDER 18,1935 IN BOOK 234, PAOE 278AS 
DOCUMENT 278838: 

. ALSO EXCTIPTLNU THEREFROM THAT PORTION TAKEN BY THE STATE OF ILLINOIS FOR HIGHWAY 
PURPOSES IN COMMON LAW CASE 68 L 832 IN THE CIRCUIT COURT OF CHAMPAIGN COUNTY, ILLINOIS; 

AND ALSO EXCEPTING THEREFROM (SHOULD BE "SUB1ECT TO") THOSE PARTS OF LOTS 27, 28, 31 AND 
32 GRANTED TO THE STATE OF ILLINOIS IN DEDICATION OF RIGIIT OF WAY FOR PUBLIC ROAD 
PURPOSES RECORDED FEBRUARY 6, 2001, AS bOCUMENT 2001 R 2553, IN CHAMPAIGN COUNTY, 
ILLINOIS. 

TRACf4: 
LOT 29 OF CRYSTAL LAKE PARK ADDITION TO 'Illll crrY OF URBANA, ILLINOIS, AS PER PLAT 
RECORDED IN PLAT BOOK ''H," ON PAGE 76, IN THH Ofil/ICE OF THE CHAMPAIGN COUNTY 
RECORDED, EXCEPTING THEREFROM A STRJP OF GROUND 5 FTIBT IN WIDTH OFF OF THE NORTH 
AND OF SAID LOT; rN CHAMPAIGN COUNTY, ILLINOIS. 

AND ALSO AS FILED FOR RECORD AS DOCUMENT 2002 R 14237 IN TilE OFFICE OF THE 
RECORDER OF CHAMPAIGN COUNIY AS FOlLOWS: 

TRACTS: 
A PORTION OF THE UNlYliRSITY AVENUE RIGHT-Of-WAY BEING A PART OF THE SOUIHEAST 
QUARTHR OF SECTION 8, TOWNSHIP 19 NORTIJ, RANGE 9 EAST OF TilE TfilRD PRINCIP At MERIDIAN, 
URBANA, CHAMP AlCiN COUNTY, ILLINOIS, AND BEING MORE PARTICULARLY DRSCRIDI!.D AS 
FOLLOWS: 

BEGINNING AT THE SOUTHEAST CORNTIR OF TRACT 32 AS DESCRIBED IN PETITION FOR 
CONDEMNATION NO 68-L-832 lN THE CIRCUIT COURT OF CHAMPAIGN COUNTY, ILLINOIS; 
THENCE N89"-46'-00"E, AN ASSUMED BEARING, ALONG 'l'H.B EXISTTNG NORTH RIGHT-OF-WAY 
LlNll OF UNIVERSITY AVENUE, 599.22 FEET; THENCE S24°-46'-00"W, 44.14 FEET; THENCE 
889°-46'-00"W, ALONG A LINE PARALLEL WITH, AND 40.00 FEET SOUTHliRL Y OF, THE SAID 
HXISTINGNORTII RIGHT-OF-WAY LINE OF UNIVERSITY AVlJNllE, 502.07 FEET; THENCE N63°-l4'-
00" W. 88.11 FEET, TO THE POINT OF BEGfNNlNG. SAID TRACT CONTAINING 0.5056 ACRES 
(22,025.804 S.F.), MOREORLESS,ALLSITUATEDlNTHECITYO'f'URBANA,CHAMPAIGNCOUNTY, 
ILLINOIS. 
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AMENQMENT l TO THR FTVE POINTS REALTY. LLC. RBPEVELOPMENT 
AGREEMENT 

On the date below·writtcn, Lhe parties agree that the followillg language in Section 4.2 of 
the Five Points Realty, LLC. Redevelopment Agr(;ernent, is amended to read as follows : 

"Acquire fee simple to 'Tract A' oflhe Development Project Site May l , 2005". 

In all other rcspcc.ts , the said Redevelopment Agreement is unchanged. 

CITY OF URBANA, ILLfNOTS, 

~ 2 
Hy: { d(! /)rg.b;:..Jl-4.-ureu~? -

Tod Satterthwaite, Mayor 

B y: . ATTEST: 


